G e r m a n L a w J o u r n a l (1) 2 U.S.C. (United States Code) § 441b 17 was unconstitutional as applied to the material; and (2) The disclaimer and disclosure requirements ( § § 201, 311) of the BCRA were unconstitutional as applied to the material and the ads.
The court denied the relief requested. In the meantime, Barack Obama secured the Presidential nomination. The case reached the Supreme Court on appeal. The Court invalidated § 441b on its face. 18 The disclaimer and disclosure provisions were sustained. 
Corporate Independent Expenditure Bans
Until recently, 2 U.S.C. § 441b prohibited corporations and unions from using their general treasury funds to make independent expenditures for speech defined as "electioneering communication" or for speech expressly advocating the election or defeat of a candidate.
20
The term "corporate independent expenditures" describes expenditures undertaken by a corporation without the cooperation or control of the candidate. 21 They are a kind of soft money. According to 2 U.S.C. § 434(f)(3)(A), an electioneering communication must refer to a clearly identified candidate for federal office, be published within sixty days of the election, and be targeted to the relevant electorate. The FEC's regulations further define it as a communication that is publicly distributed, meaning that it can be received by 50,000 or more persons in a State where a primary election is being held within thirty days. 22 The Court held that the documentary of Citizens United served as an electioneering communication. It stated that it was an appeal to vote against Senator Clinton and thereby served as a functional equivalent of express advocacy under § 441b(b)(2). The movie as well as the ads would have been covered by the ban, thus subjecting Citizens United to civil and criminal penalties under § 437g. 17 The provision prohibits corporations and unions from using their general treasury funds to make independent expenditures for speech that is an "electioneering communication" or for speech that expressly advocates the election or defeat of a candidate. Corporate Participation in the Democratic Process
The Court tried to solve the case on narrow grounds, but found that it could not. 23 Therefore, it had to consider the implications of the First Amendment. Precedent reveals that the First Amendment stands against attempts to disfavor certain subjects or viewpoints. The government may not identify a preferred speaker; by adopting restrictions distinguishing between different speakers, the government may commit a constitutional wrong. 24 The First Amendment protects speech and speaker, as well as the ideas that flow from each. 25 It applies to corporations.
26
The question before the Court was whether the government violated the First Amendment, i.e., whether the ban survived the applicable test.
The first issue was whether § 441b constituted a governmental intervention into the protected sphere of the First Amendment. The Court held that speech is an essential element of democracy and a precondition to enlightened self-government of "we the people." 27 The provision was enacted by the government and enforced by the FEC. The Court further explained that campaign finance laws are very complex. 28 They are backed by civil and criminal sanctions. Those regulations must not amount to a prior restraint on political speech. The speakers are not compelled by law to seek advice from the FEC before they speak. 29 However, a speaker who wants to avoid sanctions should ask the FEC for a prior permission in order to speak. 30 This is what Citizens United did: Due to the fear of being confronted with sanctions, it refrained from showing the material through videoon-demand during the Democratic primary season.
The FEC has the power to license and enforce campaign finance laws-laws that restrict First Amendment rights. Many persons and institutions, therefore, prefer to ask the FEC prior to speaking in order to prevent litigation. This conduct harms those persons as well 23 Citizens United v. FEC, 130 S. Ct. 876, 892, 894 (2010) . But see id. at 931-38 (Stevens, J., dissenting). 24 Cf. id. at 899; First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765, 784 (1978) , reh'g denied, Flynn v. Bauman, 438 U.S. 907 (1978) ; United States v. Playboy Entm't Grp., 529 U.S. 803, 813 (2003) . 25 Citizens United,130 S. Ct. at 899. 26 Citizens United, 130 S. Ct. at 900; see also id. at 925 (Scalia, J., concurring); Bellotti, 435 U.S. at 784; Pac. Gas & Elec. Co. v. Pub. Utils. Comm'n of Cal., 475 U.S. 1, 8 (1986) . 27 Citizens United, 130 S. Ct. at 898. 28 Id. at 895-96. 29 Id. at 895; cf. Near v. Minnesota (ex rel. Olson), 283 U.S. 697, 712-20 (1931) . 30 Citizens United, 130 S. Ct. at 895-96; cf. 2 U.S.C. § 437f (1986); 11 C.F.R. § 112.2 (1980). as society as a whole. Society is deprived of a free marketplace of ideas, since the FEC's censorship is often final. 31 Additionally, a restriction on the amount of money a person or group spends on political communication during a campaign necessarily reduces the quantity of expression by restricting the number of issues discussed, the depth of exploration as well as the size of the audience reached. 32 Considering these circumstances, the restrictions serve as an equivalent to a prior restraint. 33 According to the majority opinion, § 441b is an unprecedented government intervention into the realm of speech, a ban backed by sanctions. 34 Although other options of participating in the democratic process are still available to corporations (such as the formation of a political action committee, genuine issue advertising, advertising via internet, telephone or print media), 35 the Court had to consider the constitutionality of this intervention. It was necessary to invoke the Court's precedent.
36
The issue was first addressed in Buckley v. Valeo. Buckley involved a challenge to two campaign-finance restrictions: An independent expenditure ban applying to individuals, corporations and unions, and a limit on contributions dealing with express advocacy. 37 The Court found no governmental interest justifying a restraint on expenditure bans, and thus ruled them unconstitutional. However, it decided differently regarding the limit on direct contributions to a candidate. The Court held that direct contributions posed a serious risk of quid pro quo corruption. This kind of corruption may be described as "dollars for political favors."
38
In the Court's opinion expenditures did not pose this risk of corruption. 39 The 41 However, one has to keep in mind that both decisions relied more on the public's right to know than on the corporation's right to speak.
42
Austin v. Michigan Chamber of Commerce reversed the position taken in Buckley and Bellotti. 43 Michigan state law had prohibited corporate independent expenditures that supported or opposed any candidate for state office. A violation constituted a felony. 44 The Court upheld this restriction. It had identified a new governmental interest: An antidistortion interest. 45 The provisions that were upheld only concerned express advocacy. Consequently, corporations continued to make independent expenditures, but avoided magic words like "vote for," "support," "defeat," etc. This lead to the enactment of the BCRA.
46
The BCRA was challenged in McConnell v. FEC, but was held to be facially constitutional. This decision found a valid governmental interest in avoiding corruption of the political process by corporations. It was held that a ban on independent expenditures was constitutional with regard to express advocacy and its functional equivalents. 206 (2003) , Justice Scalia concurred in part, concurred in the judgment in part, dissented in part, and filed an opinion. Justice Thomas concurred in part, concurred in the result in part, concurred in the judgment in part, dissented in part, and filed an opinion in which Justice Scalia joined in part. Justice Kennedy concurred in the judgment in part, dissented in part, and filed an opinion in which Chief Justice Rehnquist joined and Justices Scalia and Thomas joined in part. Chief Justice Rehnquist dissented in part and filed an opinion in which Justices Scalia and Kennedy joined. G e r m a n L a w J o u r n a l Consequently, the Court was confronted with a conflicting line of precedent in Citizens United. It had to consider whether the governmental intervention into the protected sphere of the First Amendment survived the applicable test. Because § 441b served as an equivalent to a prior restraint on speech, the Court applied a strict scrutiny test. It required the government to prove that the restriction furthers a compelling governmental interest and is narrowly tailored to achieve that interest. 48 The material would only be available through video-on-demand, meaning viewers had to decisively choose the program (in contrast to campaign ads that are shown through broadcast media). Yet, the Court found that the determination of how many people are able to see the movie has to consider the number of cable subscribers-34.5 million people in this case. Consequently, more than 50,000 individuals would have been able to see the material, and it therefore qualified as electioneering communication.
49
Three governmental interests were considered. Firstly, in Austin the Court had recognized an anti-distortion interest. Yet, the government hardly relied on this interest in Citizens United. Still the Court demonstrated that this interest could not support § 441b.
50
The First Amendment permits rich individuals to spend money on independent expenditures for speech defined as electioneering communication or for speech expressly advocating the election or defeat of a candidate. 51 The Court stated that the antidistortion rationale would prevent corporations from engaging in the same sort of speech activity that rich individuals are permitted to engage in. 52 Corporations may possess valuable expertise, and may be best-equipped to point out errors and fallacies in speech of all sorts, including that of candidates as well as elected officials. 53 Austin interfered with the free marketplace of ideas.
54
Hence, the Court found the government has no compelling interest in banning this kind of speech. What the majority opinion did not elaborate on is the fact that a corporation is able to raise more money to fund ads and broadcasts than the majority of individuals. Justice Stevens alone notices that the psychological impact of corporate prime time ads may lead to a loss of faith among individuals and that corporate prime time ads-in comparison to corporate support-can influence politics.
55
The real question here is: Can a corporation be treated like an individual? Justice Stevens opposed the statement that there should not be an identity-based distinction between different kinds of speakers in his dissent. 56 A corporation is a legal entity. He observed that although corporations make huge contributions to society, they are not members of it. 57 Corporations have no feelings, no beliefs, no thoughts, and no desires. They may be controlled by non-residents. Their interests may collide with those of their shareholders or eligible voters. 58 Corporations have special features like limited liability, perpetual life, and separation of ownership and control. These attributes allow them to spend huge sums of general treasury funds on campaign messages that have little or no correlation with the beliefs of individuals. 59 Further, limits only exist for communication through the corporate form-the individuals behind a corporation are not deprived of any right to participate in the election process.
60
On the other hand, corporations must engage the political process in instrumental terms if they are to maximize shareholder value. 61 In an era in which the media is vital to winning an election, the sole reason for corporations to make independent expenditures must be to gain influence over the candidate. A former Senator conceded that corporations are 61 Id. at 965, 973. G e r m a n L a w J o u r n a l successful at that. 62 Due to the fact that corporations face a ban on direct contributions, independent expenditures are a way to circumvent those limitations. Moreover, independent expenditures can have a far greater influence than contributions. 63 In Caperton v. A.T. Massay Coal Co., a local businessman contributed his statutory maximum of $1000 for the election of a favorable judge. In addition, he spent $2.5 million for a § 527 corporation 64 that ran ads targeting the opponent. He also spent $500,000 on independent expenditures. 65 Thus, 99.97% of his contribution took the form of independent expenditures. The desired candidate won the election. Although the holding was limited to the rule that the judge must be recused, not that the litigant's political speech could be banned, it showed that limits on hard money lead to circumvention and even greater corporate influence.
Justice Stevens also highlights many existing distinctions based on the identity of the speaker. Although protected by the First Amendment, corporate speech is furthest from the core of political speech, since its speech and association interests are derived largely from those of their members and of the public in receiving information. 66 It should be remembered that the individuals behind the legal entity retain their First Amendment rights and can privately support certain political ideas. The Government also restricts speech based on identity in other cases. 67 Moreover, in FEC v. Massachusetts Citizens for Life, Inc. 68 and McConnell 69 the court had held that § 441b was unconstitutional as applied to non-profit corporations that were founded only to promote political ideas, did not engage in business activities and did not accept contributions from for-profit corporations or labor unions. Justice Stevens also argues that the fact that corporations are not allowed to vote would pose a problem to the majority opinion, as voting is a kind of political speech. He concludes that government interests are of the higher order and that an identity-based distinction is admissible. 70 This, he argues, is in accordance with the history of the First Amendment. 71 Secondly, the government expressly asserted an anti-corruption interest. 72 The Court, in response, underlines that by definition independent expenditures do not have a potential to cause corruption, as there is no prearrangement with the candidate. 73 Consequently, there is no compelling governmental interest in this regard. 74 However, as Justice Stevens again correctly notes, the Court only dealt with one kind of corruption, quid pro quo corruption. 75 There are other kinds of corruption that have potential to influence politics.
76
Even in Buckley and Bellotti, it was recognized that the government has an important interest in preventing corruption through the creation of political debts.
77
Thirdly, the government raised a shareholder-protection interest. 78 The Court rejected this interest by stating that it should be resolved by corporate law. 79 As Justice Stevens noted, unions are also affected by the judgment in Citizens United. Corporate law will not help them. "Corporate democracy," as the Court calls it, has so far failed to provide a mechanism for dissenting shareholders. The only mechanism available is a derivate suit for breach of fiduciary duty. In practice, this right is nearly nonexistent. 80 Id. at 978 (Stevens, J., dissenting). G e r m a n L a w J o u r n a l
The Court still invalidated all interests. Hence, § 441b did not survive the strict scrutiny test. In conclusion, the Court held:
(1) Austin is overruled; the Supreme Court returns to the principle established in Buckley and Bellotti that the government may not ban political speech due to the speaker's identity;
(2) This invalidates 2 U.S.C. § 441b and BCRA section 203; they cannot be applied to the documentary produced by Citizens United; (3) McConnell is overruled in part.
Disclaimer and Disclosure Requirements
The FECA requires candidate committees, party committees and Political Action Committees (PACs) to file reports disclosing the money they raise and spend.
81 Citizens United challenged the disclaimer and disclosure requirements of BCRA § § 201, 311 as applied to its material. The Court held by an 8-1 majority that the Government may regulate political speech through such requirements. 82 The two provisions that were challenged had been held to be facially constitutional before. 83 Firstly, according to § 311 BCRA, televised electioneering communications funded by anyone other than a candidate must include a disclaimer that this person was responsible for the content. 84 This statement must be spoken in a clear manner, displayed on the screen in a clearly readable way for at least four seconds, it must contain a statement that the communication is not authorized by any candidate or his/her committee, and state the name and address of the funder. 85 The Court held that the ads of Citizens United fall within the scope of § 311 BCRA and that the requirements are constitutional as applied to them. They provide the voter with information needed to insure an informed vote. Secondly, according to § 201 BCRA, any person spending more than $10,000 on electioneering communication within one calendar year must file a disclosure statement with the FEC, identifying the person making the expenditure, the amount thereof and the election to which it was directed. 87 The Court stated that § 201 may only be unconstitutional as applied to a certain case if there was a reasonable probability that the group's members would face threats, harassment or reprisals if their names were disclosed. 88 Justice Thomas fears that upholding these provisions may lead to an industry intimidating voters due to their exercise of First Amendment rights. 89 Citizens United, however, did not present such evidence.
While such disclaimer and disclosure provisions burden political speech, they do not forbid it.
90 Therefore, only the exacting scrutiny test would apply, and the Government was required to prove a substantial relation between the disclosure requirement and a sufficiently important governmental interest. 91 A sufficient governmental interest would be to provide the electorate with information about the sources of election-related spending and help citizens to make informed decisions in the political marketplace. 92 Prompt disclosure of the information provides both citizens and, in the case of corporations, shareholders with the information needed in order to hold corporations and elected officials accountable. These requirements would ensure that large contributions become public. Voters would therefore know from what source the candidate got his money and from which source he/she may be influenced. Therefore, the Court held that disclaimer and disclosure provisions were constitutional as applied to Citizens United's ads. 93 93 Id. at 916. G e r m a n L a w J o u r n a l corporation from making "a contribution or an expenditure in connection with a candidate" 94 violated the principles that were erected in Citizens United v. FEC.
II. New Developments
95 Surprisingly, the court held with a 5-2 majority that the answer was no. 96 Trying to distinguish this case from Citizens United, the Court stated that Citizens United v. FEC did not state that restrictions upon speech are per se unlawful, but rather may be upheld if the government demonstrates a sufficiently strong interest. 97 The majority opinion reasoned that the State of Montana had a compelling interest in banning corporate expenditures when enacting the law in 1912. It referred to historical economic reasons, especially rough contests for political and economic domination primarily in the mining center of Butte. 98 The Court opined that Montana still retained this interest. 99 This decision is the first of its kind upholding a ban on corporate expenditures after Citizens United v. FEC. The Supreme Court has stayed the proceedings. This might be an indication that it will grant certiorari. Time will show whether a ban on corporate expenditures can survive just because of the singularities of a certain state in the United States.
III. Political Action Committees/527 Organizations
The Court mentioned the possibility for corporations to fund a PAC. Since 1976 the Court has attempted to work out a line of dividing types of election spending, beginning with its ruling in Buckley. Ever since this ruling, there is a distinction between contributions and expenditures that has enabled corporations to avoid restrictions. (1) A corporation may not make a contribution or an expenditure in connection with a candidate or a political committee that supports or opposes a candidate or a political party. . . . 102 This definition weakens the Court's argument that the corporation is deprived of its right to speak; 103 the fund still belongs to the corporation. The difference to the old ban for corporations is that the general treasury fund is not used, but instead a separate fund solely for political purposes is used. This separate fund is comprised of money donated from stockholders and employees of the corporation. The amount of money is limited and the donating persons are aware of the general purposes their money is used for. What the decision in Citizens United does add to this issue is that under the PAC law examined in that decision, a corporation is indeed prohibited from making general treasury fund contributions to PACs for PAC expenditures.
104
A problem with PACs is that donors have no influence as to which candidate or committee the money is given. This is a decision the manager makes; the opinion of the contributors is not even desired. The manager in return does not have to justify his/her decision. 105 Consequently, he may choose to support a candidate that opposes the interests of the contributors or those of the corporation.
PACs face contribution limits. Multicandidate PACs are committees with more than fifty contributors, which have been registered for at least six months and have made contributions to five or more candidates for federal office.
106 They may contribute $5000 per year to a certain candidate and up to $15,000 to a national party committee. The limits are $2500 and $30,800 for non-multicandidate PACs.
107
A PAC has to file monthly reports with the FEC. The information that has to be provided is comparable with the disclaimer and disclosure requirements.
108 Yet, PACs have to comply with those regulations before engaging in political speech, not only afterwards. 109 Still, PACs are the most frequently-used way to avoid direct-contribution regulations in the United States. They have been very successful-there is empirical data that suggests that their money can make the difference between incumbents and challengers.
110 This is because organized money has a greater influence than many smaller distributed contributions.
111 Consequently, a large amount of indirect corporate political speech is allowed. The provision of 2 U.S.C. § 441b has not been a complete ban.
112
Another option is to fund a 527 organization. It is an organization that is created to influence the nomination, election, appointment or defeat of candidates for public office. They were invented to promote freedom of speech and distribute general political statements without having to pay taxes. 113 As of this definition, 527s are comparable to PACs, yet, they are not subject to the FEC's jurisdiction as long as they do not engage in express advocacy communication. 114 A corporation wanting to support a certain candidate is allowed to distribute any amount of money to a 527. 115 The 527 promotes material that seems to speak against the election of a certain candidate, but does not explicitly recommend not voting for this candidate.
116 Using a 527, a corporation can gain access to political speech in an indirect, albeit unlimited way.
A recent judgment has specified the current state of law for 527/PACs. SpeechNow.org, a nonprofit, unincorporated association organized as a section 527 entity, planned to raise funds from individuals to pay for independent communications that contained express advocacy. This would have required it to register as a political committee.
117 Then contribution limits would apply in case it raised or spent more than $1000 per year. SpeechNow.org challenged the constitutionality of the FECA provisions governing political committee registration, contribution limits and disclosure as they violated the First 113 Hammel, supra note 5, at 61. 114 Id. at 61. Amendment. The Appellate Court held that the contribution limits of 2 U.S.C. § 441a are unconstitutional as applied to individuals' contributions to SpeechNow.org. 118 Since the Supreme Court held that the government did not have an anti-corruption interest in Citizens United v. FEC, the Appellate Court found that contributions to groups that make only independent expenditures cannot corrupt or create the appearance of corruption.
119
Consequently, the government also did not have an anti-corruption interest in limiting contributions to independent groups such as SpeechNow.org. 120 Both the ban to donate as well as the ban to receive individual donations would violate the First Amendment. 121 Furthermore, SpeechNow.org had argued that reporting requirements were unconstitutionally burdensome. However, those restrictions were upheld as they did not prevent anyone from speaking.
122

IV. Direct Contributions to a Certain Candidate
Since the ruling in Buckley, the Court distinguishes between direct contributions and expenditures.
123 This is important, because independent expenditures are not coordinated with the candidate or his/her agent. They may well provide little assistance to the candidate's campaign and may even prove counterproductive. 124 In Buckley, a limit on individual contributions was held to be constitutional, whereas limits on expenditures violated the Constitution. 125 In contrast to a ban on independent expenditures, a limit on contributions is only a marginal restriction and, therefore, a limit must only be closely drawn to match a sufficiently important interest.
126
As the law stands, there is a ban on direct contributions by corporations 127 127 BETHGE, supra note 6, at 258; Hammel, supra note 5, at 59.
political speech cannot be limited according to the speaker's wealth; Citizens United repeatedly states that the identity of the speaker is irrelevant. However, wealthy corporations are not allowed to directly contribute to a certain candidate, whereas wealthy individuals ("fat cats") 129 are allowed to do so. This illustrates the importance of the speaker's identity. In 2011-12, a contribution to a candidate was limited to $2,500 per person per year. 130 This limit could be avoided by contributing money to a multi-partycandidate-committee ("Vote for Democrats!"). 131 In that case the limit is $30,800. 132 This illustrates that wealthy individuals will be affected by restrictions whereas individuals with a lower income will not reach the amount in which restrictions apply. Wealth, therefore, is important in influencing the outcome of elections.
The ban on corporate contributions has, however, been questioned. In Thalheimer v. City of San Diego, Thalheimer, who was running for a city council seat, challenged a San Diego state law contribution limit for corporations. The District Court found that the holding of Citizens United did not deal with and could not be extended to contribution limits. 133 The Court reasoned that contribution limits had been upheld in Beaumont. The reasoning in Beaumont partly relied on the reasoning of Austin. The District Court realized that insofar as it relied on Austin the reasoning was not persuasive any more. 134 However, it recognized both an interest in the influence of political war chests funneled through the corporate form as well as an anti-circumvention interest-which were both not addressed in Citizens United. 135 Therefore, it granted injunctive relief despite the ruling in Citizens United.
Although there is a closely drawn line in American campaign finance law between contributions and independent expenditures, both affect First Amendment rights (albeit in different intensity). Citizens United emphasized the fact that identity should not matter in the scope of First Amendment rights. This, however, only regarded independent expenditures. The distinction between expenditures and contributions relies on the different potential to cause corruption. This argument remains undefeated. Adding the two interests mentioned in Thalheimer, there is the strong suggestion that the distinction between contributions and expenditures should remain and that corporate contributions should remain banned.
V. Foreigners
The Court did not deal with the question whether foreign associations are allowed to influence national elections. The core of the ruling was to underline that the First Amendment applies to political speech regardless of the identity of the speaker. It was left open whether the same would apply if the speaker was foreign.
136 Yet, the Court did not invalidate BCRA § 303 or 2 U.S.C. § 441e, which forbid any foreign national contributing in connection with a federal, state or local election or making an (independent) expenditure or disbursement for an electioneering communication. Therefore, foreign companies and individuals will still not be allowed to influence American elections.
VI. Conclusion
Corporations are now allowed to make independent expenditures in the amount they want. However, they still face disclaimer and disclosure provisions. Although corporations cannot directly contribute to a certain candidate, they are allowed to fund a PAC or 527. This leaves enormous potential for corporate money to influence elections. History has shown that this is a very effective mechanism. Foreigners are not allowed to interfere with elections.
Citizens United is in many ways of high importance. 137 Statements that it does not have a broad impact on corporate funding should be analyzed critically. Justice Stevens emphasizes that it is now possible for corporations to spend as much general treasury money as they wish on ads that support or attack candidates. National parties, in contrast, will not be able to spend money on ads of any kind. 138 This poses not only constitutional but also corporate law questions. It enhances the role corporations play in the political 136 Lawrence Lessig, The Democrats' Response to Citizens United: Not (Even Close To) Good Enough, THE HUFFINGTON POST (10 Feb. 2010), http://www.huffingtonpost.com/lawrence-lessig/the-democrats-responseto_b_462412.html. G e r m a n L a w J o u r n a l process, as they have much more money at hand in comparison to the narrow interests they represent.
However, the first State Supreme Court has already ruled in a different direction. Campaign finance laws are currently in a row. Time will show whether the Supreme Court or the legislature will end the reversal.
C. The German Approach
In Germany the right to participate in politics rests not on the freedom of speech but on Art. 21 GG (Grundgesetz, Basic Law). 139 It is derived from the principle of democracy.
140
The provision of Art. 21 GG has a double-function: A party as an institution is protected from the state and the fulfillment of the parties' tasks is protected. 141 The latter describes the process of forming and articulating opinions, interests and needs regarding the maintenance, change or abolition of the status quo of society. 142 Contributing money is one way of expressing a political opinion and participating in democracy. (1) Political parties shall participate in the formation of the political will of the people. They may be freely established. Their internal organization must conform to democratic principles. They must publicly account for their assets and for the sources and use of their funds.
(2) Parties that, by reason of their aims or the behavior of their adherents, seek to undermine or abolish the free democratic basic order or to endanger the existence of the Federal Republic of Germany shall be unconstitutional. The Federal Constitutional Court shall rule on the question of unconstitutionality.
(3) Details shall be regulated by federal laws. 144 To fulfill those tasks the parties need money. Campaign finance laws can be found in the Part G. Funding is governed by the transparency regulations, 145 the equal treatment doctrine 146 and the freedom of the parties. Freedom of the parties means that the parties are independent of any state entity and free to act. 147 These principles face restrictions to avoid dependence of the parties on contributors.
148 This system has a high potential for abuse, which became evident in the 1970s, which saw a high-profile party-financing scandal known in Germany as the Flick scandal. (2) The parties shall participate in the formation of the political will of the people in all fields of public life, in particular by: Bringing their influence to bear on the shaping of public opinion; inspiring and furthering political education; promoting an active participation by individual citizens in political life; training talented people to assume public responsibilities; participating in Federal, Land and Local Government elections by nominating candidates; exercising an influence on political trends in parliament and the government; initiating their defined political aims in the national decision-making processes; and ensuring continuous, vital links between the people and the public authorities. G e r m a n L a w J o u r n a l Party financing relies on three pillars: Governmental support, membership fees as well as private contributions, and additional payments by members of parliament.
150
The government supports political parties directly by government funds 151 and indirectly by tax benefits. The BVerfG decided that it is constitutional that political parties receive financial support from the Government as partial help for their general political work.
152
Governmental funding is thought to avoid dependence on huge contributions. 153 Many preexisting provisions of campaign finance laws have been found unconstitutional. 154 The last major decision is the judgment of the BVerfG dated 9 April 1992 (Party Financing VII), which will be discussed below.
I. Tax Benefits
Granting contributors tax benefits is an indirect way of supporting political parties.
155
Those benefits serve as a stimulus for contributors to donate money. While the right to accept contributions is unlimited, tax benefits are not. Corporations are allowed to donate money. However, since the decision in Party Financing VII, tax benefits are no longer available to them. 156 The BVerfG stated that granting this benefit would give an advantage to the person behind the legal entity. This person would get an additional opportunity to influence the political process. 157 This contradicts the principle of equality of each vote codified in Art. 38(1) GG.
Individuals can claim a partial tax deduction by contributing. According to § 34g EStG (Einkommensteuergesetz, Income Tax Law Act) the amount of taxes is directly reduced by fifty percent of the contributions per year per taxpayer up to 825€ for a single person.
158
Contributions exceeding this amount can be deducted from the taxable income in the amount of 1650€ for a single person. 159 The amount of this second reduction depends on the individual tax rate. Individuals with a low income will profit less from contributing. 160 The tax rate and consequently the reduction of taxes for rich people are higher. This system favors rich people.
II. Contributions
The third means of financing is the additional payment made by a member of parliament exceeding his/her contributions 161 as well as contributing in general. The focus shall be on the latter.
There is no ban on contributions by corporations or individuals.
162 This is guaranteed by the freedom of political parties laid out in Art.21 I 1 GG. 163 Contributions show that wealthy individuals as well as wealthy corporations are able to influence politics in a broad way. Germany also faces the problem of wealthy persons and entities having a higher influence on political parties, even though the different influence of contributions has already been found to be unconstitutional by the BVerfG in its decision Party Financing I.
164
The "one man, one vote" principle is endangered. 161 Members of parliament are being paid for their democratic work. A part of this "wage" can be given to the party. This is normally agreed upon by the member of parliament and the party. Contributions on the other hand are completely voluntary regarding the decision to contribute and the amount that is donated.
162 NASSMACHER, supra note 108, at 270. June 1958, BVERFGE 8 (51), 65-71 (Ger.); Jörn Ipsen, Art. 21, in GRUNDGESETZ: GG: KOMMENTAR, paras. 116-17 G e r m a n L a w J o u r n a l
As there is no ban on corporate contributions, the representative of a corporation is allowed to decide to contribute. 166 Yet, in addition to control mechanisms of the Part G there are means in corporate law to control the Chief Executive Officer or the board of directors.
167 Thus, if a corporation decides to contribute, it faces two stages of control (by shareholders and the public). Further, the board of directors may be confronted with a claim for damages. 168 Consequently, the possibility of corporate influence is subject to a higher stage of control than a contribution by an individual.
Further, accepting some kinds of contributions is forbidden, as described in Section 25(2) Part G. For example, the provision of § 25(2) No. 3 Part G bans the acceptance of contributions made by non-nationals. If a political party accepts forbidden contributions, it faces sanctions according to § 31c Part G.
III. Disclaimer and Disclosure Requirements
Since 1967, disclaimer and disclosure provisions exist in Germany. 169 This is due to the transparency provision of Art. 24(1) S. 4 GG. 170 The parties have to make known the interrelation between themselves and (especially) corporations in a statement of accounts.
171 They have to disclose the name and address of the contributor and what the (Michael Sachs ed., 6th ed. 2011). The decision of the BVerfG dealt with tax benefits; it did not consider advertisements made by corporations. party used the money for. 172 The provisions are meant to limit the influence of wealth on the political process. 173 Political parties have to disclose all assets, income and expenses as well as an explanation at the end of each calendar year in their statement of accounts. 174 Many predefined grants exceeding a certain amount have to mention these separately. 175 According to § 25(2) S. 2, 3 Part G a single contribution exceeding 50,000€ has to be disclosed immediately with the German Parliament. This is called ad-hoc disclosure. 176 Thereby, contributions in the amount that can influence political decisions are made known to the public at once. This is a first step to solving the real problem regarding the statement of accounts, namely, that it is published on 30 September of the year following the contribution. 177 By the time the contribution is published, the political decision will have long since been made and may have been influenced by the contribution, without a mechanism to retroactively change it.
These requirements are subject to monitoring. First, the statement of accounts is reviewed by an accountant. 178 Second, the statement is handed over to the President of the Parliament for further review. 179 A party who violates these rules will suffer civil and criminal sanctions. 180 Additionally, a party always faces "democratic sanctions" in the event a non-disclosed contribution becomes public: It loses its reputation and voters. 
IV. Sponsoring
Sponsoring is a collaboration between political parties and corporations performing services. The corporation pays a certain amount of money or confers a pecuniary advantage on the party; the political party implicitly advertises the company in return.
182
For example, a caterer may serve food for free at a political party's reception; the brand of the catering firm will be displayed.
183
Sponsoring has a different character than contributing: A corporation sponsoring a political party does so in its own business interest. Expenditures for sponsoring are operating expenditures that cut the company's profits. In case of a contribution, on the other hand, the party and the corporation have the common aim of furthering a political opinion. Contributions are not operating expenditures for entities.
184
Political parties that receive contributions must disclose them, whereas in case the corporation sponsors the party this is only reflected in the result of the business activity.
185
Because sponsoring is different from contributing, it is not subject to the regulations for contributions. Currently, there are no regulations dealing with sponsoring at all. Sponsoring is said to be a loophole in the transparency regulations.
186 Yet looking closely, sponsoring is an even more transparent way of financing than contributions 187 -the brand of the corporation can be seen everywhere at once. This, however, does not diminish the influence sponsoring has on a candidate.
V. Corporate Independent Expenditures
There is no separate provision on corporate independent expenditures. They are defined as expenditures which are made out of the party's control and cannot be influenced by it. 188 Similar to sponsoring, those expenditures are not considered a contribution.
189 Therefore, they are not published in the statement of accounts. Still, they help the party. In some cases, corporate independent expenditures have been higher than campaign costs of the party itself.
190
This illustrates what great importance those expenditures have for corporations without being regulated. Only if the corporation explicitly advocates a certain party and this party has no influence on the material does the party have to publish the amount paid by the corporation in its statement of accounts.
191 If the party does have influence on the material, the expenditures serve as a contribution which has to be published in any case.
192
Regarding these provisions shows that Citizens United would not have had to file suit in Germany. Funding and publishing the documentary and ads would have been lawful.
VI. Conclusion
German campaign finance laws are sophisticated. The most important restrictions are the disclaimer and disclosure provisions, which are rooted in the Constitution. Parties get their support from three different sources. This distribution helps to keep dependence on a single source-be it the state or contributor-as low as possible. 192 Roßner, supra note 183, at 69, 79. G e r m a n L a w J o u r n a l
D. Conclusion
I. The Environment of Campaign Finance Laws
The United States and Germany have both been rocked by political scandals. 193 Before highlighting the common aspects and differences in campaign finance laws, one should consider the difference in society, history, and political systems between the two nations.
American campaign finance laws are historically based on a system without party membership fees or governmental funding of political parties; they are based on voluntariness. 194 For example: Whereas the German State grants tax benefits to political contributors, the United States has abolished them as a result of the Reagan tax cut package in 1986. 195 Unlike German candidates, U.S. political candidates have to win two elections to become President: First, one has to beat other nominees of his/her own party to become the candidate; then he/she has to beat the candidate of the other party. 196 Candidates have to come up with the money themselves, whereas in Germany campaign expenditures are paid by a party as a community. 197 Modern American campaigns are largely comprised of media advertisement. This requires high levels of spending for political competition. Therefore, the American political landscape depends largely on fundraising; corporate funding plays an especially large role. Fund raising is conducted in a very professional manner. Small donations are not as important as they once were. 198 Due to these circumstances, some states began very early to try to regulate campaign finance. There were disclaimer and disclosure provisions as early as in the 1890s. 199 These early 193 Compare the Watergate scandal in the U.S., KULITZ, supra note 102, at 115; LANDFRIED, supra note 105, at 149-efforts were meant to prevent corruption, as Theodore Roosevelt noted in 1905. 200 The ban on corporate contribution dates back to 1907. 201 In Germany there is a well-structured system of governmental support for political parties. There are three major pillars of party financing, only one of which is fundraising. Corporate influence is not as important as in the United States. Still, there has repeatedly been speculation that certain political decisions were bought. 202 Disclaimer and disclosure provisions have a very dark history. They originate from the assumption that corporations helped end the Republic of Weimar and enabled the rise of Adolf Hitler. 203 Ever since the end of World War II, corporations have been thinking about ways to financially support political parties. 204 The psychological importance of tax benefits and corporate reliance thereon became visible when benefits for corporations were abolished: Most corporations completely stopped contributing. The reason is that corporations only had to pay onethird of the expenses after being granted a tax benefit. This loss led to a drastic drop in contributions. 205 
II. Comparison and Future Prospects
The fundamental difference between the two systems is the treatment of corporations. Whereas in the United States corporate contributions are forbidden, there is no such ban in Germany. After Citizens United both nations treat corporate independent expenditures alike. Corporations are allowed to spend as much money as they like on such expenditures as long as they do not expressly advocate the election or defeat of a candidate. Elections in the future will be heavily influenced by corporations, as they can spend considerable sums on ads implicitly promoting a certain candidate.
To reduce dependence on large contributions in the United States, Presidential candidates can use money out of the Presidential Election Campaign Fund. This fund is established by taxpayers who use the so-called tax check-off. Three dollars of their income tax can be donated to that fund. This poses a possibility of political participation of every citizen who can vote. In case a candidate accepts money out of this fund, he/she cannot accept any G e r m a n L a w J o u r n a l private contributions. This is monitored by the FEC. 206 It is an interesting approach: Both nations rely on public funding to reduce dependence on large contributions. Whereas in Germany party financing is based on a combination of funding and contributions, candidates in the United States have to choose which kind of money they want to accept. If they opt for public money they will not be allowed to receive contributions. The candidates solely depend on the fund's money. However, the negative side of this approach is obvious: The taxpayer can never know in advance to which candidate his money is given. He/she does not know what political idea will be supported. It may even be an idea the taxpayer does not support.
The role of advertising is still different. In the United States, TV spots seem to be the backbone of campaign spending. 207 The use of these spots has lead to candidate-oriented campaigns. 208 Televised debates and ads have long since dominated the American election process. German parties, on the other hand, are reluctant to buy TV spots. They rely on airing via public networks, which grant spots for all competitors free of charge. 209 Yet, parties do have the chance to buy additional spots from private TV channels. This could lead to a higher importance of ads in the future. Over the past years debates similar to those in the United States have found their way into the election process in Germany. Parties have begun to professionalize the election process and even employ experts from the United States. 210 Thus, the use of TV spots may develop to be a means of campaigning as in the United States.
Another difference between the two nations is the nature of provisions that grant the right to support political parties. The same event-political participation-is governed by a different type of provision. The American system relies on the First Amendment, a fundamental right. Any regulation restricting this right must survive a strict scrutiny test. The German system relies on Art. 21 GG. This is not a fundamental right. Neither a political party nor an individual may appeal to the BVerfG with a constitutional complaint relying solely on Art. 21 GG. 211 The way to the BVerfG can only be gone by relying on Corporate Participation in the Democratic Process fundamental rights. The test of an accused violation of the fundamental right will then be influenced by Art. 21 GG.
212
The question is whether the incorporation of the right to participate in democracy into Art. 21 GG, which is derived from Art. 20(2) GG, grants a higher protection than the First Amendment. The First Amendment may be abolished by a two-thirds majority in both the Senate and the House of Representatives as well as a three-fourths majority of the States, a requirement that can hardly be achieved. 213 In Germany this is different. If the right to support a political party is a part of democracy as defined in Art. 20(2) GG, this right is forever protected by the ban to change the constitution. 214 This right could only be abolished by the adoption of a wholly new constitution. Consequently, Americans could abolish the First Amendment by a mere change of the existing constitution, whereas Germans would have to adopt a new one. This is a higher wall to protect this right.
The constitution in Art. 21(1) S. 4 GG requires parties to be free to accept any contribution. Yet, the fact that Art. 21 GG applies to individuals as well as to political parties poses the question whether it also applies to corporations. Although corporations can contribute money-a way of forming a political opinion-this question is open. 215 If the right to support a political party is derived from Arts. 20(2), 21 GG and these articles do not apply to corporations, a ban on corporate financing might also be possible in Germany. The BVerfG denied corporations a tax benefit, as this would be an advantage for the persons behind those corporations. Other voices claim that the fact that a corporation is an association of individuals makes it unconstitutional to ban corporate contributions. The individuals' right to participate in the political process would be violated. 216 However, the individuals themselves have a right to vote. The corporation they work for, on the other hand, does not have a right to vote. Democracy is defined as the power of the people. Additionally, it is the parties' task to further political participation by the people-not corporations.
Their political participation is not protected by the Constitution. Consequently, if a corporation cannot vote and the individual behind the corporation retains his/her political rights, there is no violation of a right if a corporation is banned from contributing. A ban would be constitutional in Germany as well and might be a future option to avoid dependence on corporate interests. 212 Morlok, supra note 140, at para. 49.
213 HAY, supra note 196, at 18-19. 214 Cf. GG art. 79(3); Morlok, supra note 140, at para. 19.
215 Pieroth,supra note 140, at para. 28. system would favor the votes of individuals. Corporate influence might be diminished this way (which is not at all certain, as huge donations of corporations remain possible). Moreover, this system would not violate the principle discussed in Citizens United, i.e., that political speech is not based on the identity of the speaker.
In case regulations are changed, one must remember that contributing campaign money is a modern way of participating in democracy. All future plans have to be measured against democracy. Yet, the question is which democratic principle should prevail: If it is maximizing political participation, no limits should exist for wealthy individuals or corporations. If the principle is equality, regulations have to be issued that treat all donors equally and that disregard the influence of wealth. Both principles cannot be combined.
